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MICHIGAN LAW REVIEW 



and traveling duties". Held, that the plaintiff could recover. Clark v. Trav- 
elers? Ins. Co., (Vt., 1920), ill Atl. 449. 

It appeared from the evidence in the case that although the plaintiff made 
the two trips to New York, he did so without due regard for his health, and 
experienced considerable bodily pain. That being the case, the decision of 
the court was not inconsistent with the proposition that an attempt to perform 
some of the duties of one's occupation, when such an attempt is an indiscre- 
tion or an error of judgment, will not defeat a claim of total disability. 
United Casualty Co. v. Perryman, 203 Ala. 212. It must also be borne in mind 
that the courts in these insurance cases show a tendency to be very liberal 
toward the insured and to construe the language of the policy against the 
insurer on the ground that he chooses the language of the contract. The in- 
stant case is in accord with other authorities on this question of what amounts 
to total disability, although in some of the cases the distinction between par- 
tial and total disability is very finely drawn. The distinction seems to turn 
largely on the clause in the policy defining the application of the indemnity 
to the injury and to the occupation, and defining the disability. In the follow- 
ing cases the clauses in the policies were the same as that in the case at bar 
and yet a recovery was denied; Spicer v. Commercial Mutual Accident Ins. 
Co., 4 Pa. Dist. Rep. 271; Gracey v. Peoples' Mut. Accident Ins. Asso., 21 
Pitts. L. J. N. S. 25 ; Ford v. U. S. Mut. Accident Relief Co., 148 Mass. 153 ; 
Bean v. Travelers' Ins. Co., 94 Cal. 581 ; Knapp v. Preferred Mutual Accident 
Association, 53 Hun (N. Y.) 84; Stevens v. Peoples' Mutual Accident Asso., 
150 Pa. 132. In the following cases a recovery was allowed : . Younq v. Trav- 
elers' Ins. Co., 80 Me. 244; Baldwin v. Fraternal Accident Ass'n, 31 Misc. Rep. 
124; Lobdill v. Laboring Men's Mutual Aid Ass'n, 69 Minn. 14; Turner v. 
Fidelity and Casualty Co., 1 12 Mich. 425. It appears from an examination of 
the cases that the courts of last resort are not in complete accord, but the 
weight of authority seems to be that the insured is "totally disabled" within 
the meaning of the policy if he is unable, with prudence and a due regard for 
his physical welfare, to perform the substantial and material acts necessary 
to carry on his occupation. Even though the insured is able to perform a 
few occasional and incidental acts pertaining to his occupation, yet if he is 
unable to perform the substantial and material portion of his work he is con- 
sidered as "totally disabled". See 4 Cooley's Briefs on Insurance, 3290. As 
the court in the instant case very well points out, the provision of disability 
in such a policy cannot be given a literal construction. If it were given such 
a construction the company could always avoid liability unless the insured 
lost his life or reason as a result of the injury, for a man can always transact 
some parts of his business if he is possessed of his mental faculties. The 
term "total disability" then must be given a reasonable interpretation depend- 
ing in a great measure upon the circumstances of each particular case. 4 
Cooi.ey's Briefs on Insurance, 3288. 

Intoxicating Liquors — Statutory Forfeiture of Automobile Carrying 
Liquor — Due Process. — Claimant intrusted his automobile to his chauffeur 
to take to a garage in Washington, D. C. The chauffeur stole the machine 
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and used it illegally to carry liquor in Virginia, where it was seized and for- 
feited under a Virginia statute (Acts 1918, p. 612). Held, the forfeiture was 
valid, notwithstanding the owner was unaware of the illegal use of the auto- 
mobile. Buchholz v. Commonwealth (Va., 1920), 102 S. E. 760. 

Two conflicting views stand out in cases involving statutory forfeiture 
of chattels for illegal use. The one is that the necessity of the situation 
demands a liberal construction of the statutes involved, to the end of giving 
efficacy to the law. U. S. v. Siowell, 133 U. S. 1 ; U. S. v. One Saxon Auto- 
mobile, 257 Fed. 251 ; U. S. v. Two Bay Mules, 36 Fed. 84. The other view 
is that the usual strict construction of criminal statutes should be adhered 
to. U. S. v. One Cadillac Eight Automobile, 255 Fed. 173 ; State v. Daois 
(Utah, 1919), 184 Pac. 161. The courts sustaining the former construction 
favor the view that such proceedings are in rem, the chattel itself being the 
wrongdoer, and that therefore the animus of the owner is immaterial. U. S. 
v. Two Barrels of Whisky, g6 Fed. 479. But in other instances it has been 
considered that the proceedings are criminal in their nature and directed 
against the owner of the chattel. Boyd v. U. S., 116 U. S. 616. In this 
view of the matter, the guilt or innocence of the owner is, of course, con- 
trolling. In the principal case the court adopts the liberal view of the statute, 
but does not go so far as to declare that the forfeiture would have been 
valid had the custody and possession of the machine been taken from the 
owner by a thief, without the owner's knowledge. Such was not the fact 
in the instant case because, although the chauffeur had stolen the car under 
the law of the District of Columbia, still he had originally been entrusted 
with the custody by the owner, who thereby assumed ihe risk of subsequent 
illegal operation. It has been held that such statutes as the one here in 
question do not effect a taking of property without due process of law, but 
are within the police power of the state, provided the parties interested are 
given notice and have an opportunity to be heard in a judicial proceeding. 
Kansas v. Ziebold, 123 U. S. 623. The justification for the holding in the 
principal case, which is unquestionably harsh, would seem to lie in the appar- 
ent inability to meet a situation of great public concern otherwise than by 
sanctioning hardship in certain individual cases in the interest of the greater 
public welfare. 

Mortgages — Conveyance Subject to Mortgage— Extension of Time to 
Grantee— Measure of Discharge.— Mortgagor conveyed premises to grantee, 
who took subject to the mortgage. Mortgagee extended time to grantee by 
agreement without consent of the mortgagor. In a suit for foreclosure, 
held, the mortgagor as a surety is completely released from personal liability, 
regardless of the value of the land, and the mortgagee cannot recover a 
deficiency judgment against the mortgagor. Braun v. Crew et ux. (Cal., 1920), 
192 Pac. 531. 

When, upon conveyance of the mortgaged premises, the grantee of the 
mortgagor assumes payment of the mortgage, the grantee becomes person- 
ally liable for the whole debt, Johns v. Wilson, 180 U. S. 440; and as is 



